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I.   INTRODUCTION 

The  purpose  of  this  rejxDrt,  which  is  required  by 
Section  85-2-436,  MCA,  is  to  document  the  status  of  the 
water  leasing  study  and  pilot  instream  flow  program. 
It  consists  of  four  additional  sections.  Section  n  ex- 
plains the  pilot  program  aixi  water  leasing  study  as 
outlined  by  Sections  85-2-436  and  437,  MCA.  Section 
in  then  describes  three  proposed  leases  that  are  cur- 
rently being  studied.  Section  IV  explains  the  status  of 
the  profjosed  leases,  including  all  the  steps  that  have 
been  taken  since  the  water  leasing  bill  was  signed  by 
the  Governor.  Pinally,  Section  V  presents  a  discussion 
of  issues  that  have  enr>ei^ed  during  the  implementa- 
tion of  the  study,  along  with  several  options  for  their 
resolution  and  recommendations. 


II.  DESCRIPTION  OF  THE  PILOT 
PROGRAM  AND  WATER 
LEASING  STUDY 

Section  85-2-436,  MCA,  calls  for  a  thorough  study 
of  water  leasing  for  purposes  of  instream  flow  protec- 
tion.* It  also  provides  for  a  pilot  program  that  autho- 
rizes the  Montana  Department  of  Fish,  Wildlife  and 
Parks  (DFWP)  to  lease  water  rights  for  the  purpose  of 
maintaining  or  enhancing  streamflows  for  the  benefit 
of  fisheries.^ 

The  water  leasing  study  and  pilot  program  begins 
when  the  DFWP,  with  the  consent  of  the  Fish  and 
Game  Commission,  submits  a  list  of  potential  stream 
reaches  for  the  study  to  the  Board  of  Natural  Resources 
and  Conservation  (BNRC).^  The  BNRC  may  declare  a 
stream  reach  eligible  for  leasing  only  if  it  finds  that 
water  leasing  is  "necessary"  to  maintain  or  enhance 
streamflows  for  fisheries.  The  BNRC  may  designate 
no  more  than  five  stream  reaches  in  the  state  where 
water  leasing  may  occur.' 

Once  the  BNRC  designates  the  stream  reaches  on 
which  leasing  may  occur,  the  DFWP  then  prepares 
and  submits  an  application  for  a  leaseagreement  to  the 
Department  of  Natural  Resources  and  Conservation 
(DNRC).  The  application  for  a  lease  authorization 
must  include  spedfic  information  on  the  length  and 
location  of  the  stream  reach  in  which  the  strramflow 
must  be  maintained  or  enhanced.*  The  application 
must  also  provide  a  detailed  streamflow  measuring 


plan  that  describes  the  points  where  and  the  mannc 
in  which  the  streamflow  will  be  measured.'  The 
DFWPmustpayallthecosts  associated  with  installing 
measuring  devices  and/or  providing  personnel  to 
measure  streamflows.' 

Although  not  required  by  the  law,  the  application 
will  also  include  the  name  of  the  lessors  and  the 
amoimt  and  timing  of  water  to  be  leased.  The  maxi- 
mum quantity  of  water  that  may  be  leased  is  the 
amount  historically  diverted  by  the  lessor'  However, 
only  the  amount  historically  consumed,  or  a  smaller 
amount  if  specified  by  the  DNRC  in  the  lease  autho- 
rization, may  be  used  to  maintain  or  enhance 
streamflovt^  below  the  lessor's  point  of  diversion.'" 

A  proposed  water  lease  must  be  processed 
throu^  the  same  dumge  of  use  procedures  as  any 
water  transfer.  Upon  receipt  of  an  application  for  a 
lease  authorization,  the  EW*^C  must  publish  a  notice 
of  the  application  consistent  with  Section  85-2-307, 
MCA,"  Faxties  who  believe  they  may  be  adversely 
affected  by  the  pro|x>sed  lease  may  file  an  objection  as 
provided  in  Section  85-2-308,  MCA.'^  A  lease  may  not 
be  approved  until  all  objections  are  resolved.*^  After 
resolving  all  the  objections,  the  I^^C  may  authorize 
a  lease  of  an  existing  right  to  maintain  or  enhance 
strean\flo ws  for  the  benefit  of  fisheries."  The  priority 
date  for  a  lease  authorization  is  the  same  as  the  priori  ty 
date  of  the  water  right  leased.*' 

A  lease  may  not  be  issued  for  a  term  of  more  than 
four  years,  but  may  be  renewed  for  up  to  ten  years  per 
renewaL*'  The  DFWP  must  notify  the  DNRC  of  its 
interest  to  renew  a  lease  authorization.*^  Upon  re- 
ceiving notice  of  a  lease  renewal,  the  DNRC  must 
notify  other  appropriators  potentially  affected  by  the 
lease  and  allow  30  days  for  submission  of  new  evi- 
dence of  adverse  effects."  A  lease  authorization  is  not 
required  for  a  renewal  unless  an  appropriator  other 
than  an  appropriator  having  a  priority  that  is  junior  to 
the  lease  authorization  subnnits  evidence  of  adverse 
efi^ects  to  his  rights  that  has  not  tieen  considered  previ- 
ously.*' If  new  evidence  is  subntutted,  a  new  lease 
authorization  must  be  obtained  according  to  the  re- 
quirements outlined  above.^  Neither  a  change  in  an 
appropriation  right  nor  any  other  authorization  is  re- 
quired for  the  reversion  of  the  leased  water  right  to  the 
lessor's  previous  use.^ 
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During  the  term  of  the  original  lease,  the  DNRC 
may  modify  or  revoke  the  lease  authorization  If  an 
appropriator,  other  than  an  appropriator  having  a 
priority  that  is  junior  to  the  lease  authorization,  proves 
by  substantial  credible  evidence  that  his  water  right  is 
adversely  affected.^  A  person  issued  a  water  use  per- 
mit with  a  priority  date  after  the  date  of  filing  an 
application  for  a  lease  authorization  may  not  object  to 
the  exercise  of  the  lease,  the  renewal  of  the  lease,  or  the 
reversion  of  the  water  right  to  the  lessoc^ 

In  addition  to  the  pilot  leasing  program,  the 
DFWP  and  the  DNRC,  in  consultation  with  the  legis- 
lative Water  Policy  Committee,  must  prepare  a  study 
report  on  the  pilot  program.^  The  study  report  must 
be  adopted  by  the  BNRC  and  the  Fish  and  Game 
Commission  and  then  submitted  to  the  Water  Policy 
Committee,  which  shall  complete  a  final  report  l^ 
December  1,1990.^ 

The  study  report  must,  at  a  minimum,  provide  the 
following  data  for  each  designated  stream  reach  and 
each  pilot  lease  entered  into:  (1)  the  length  of  the 
stream  reach  and  how  it  was  determined,-^  (2)  the 
technical  methods  and  data  used  to  determine  critical 
streamflow  or  volume  needed  to  preserve  fisheries,-^ 

(3)  the  legal  standards  and  technical  data  used  to  deter- 
mine aiKi  substantiate  the  amount  of  water  available 
for  instream  flows  through  leasing  of  existing  rights,-* 

(4)  the  contractual  parameters,  corxiitions,  and  other 
steps  taken  to  ensure  that  each  lease  in  no  way  harms 
other  appropriators,  p)articularly  if  the  stream  is  one 
that  experiences  natural  dewatering,-^  (5)  the  methods 
and  techiucal  means  used  to  nwrutor  use  of  water 
under  each  lease,-^  arvi  (6)  based  on  the  data  provided 
by  items  1-5,  develop  a  complete  model  of  a  water 
lease  and  lease  authorization  that  includes  a  step-by- 
step  explanation  of  the  process  from  initiation  to 
completioa^  The  DFWP  may  expend  up  to  $60,000  of 
federal  special  revenue  to  undertake  the  water  leasing 
study.^ 

Although  the  DFWP  is  the  orUy  entity  allowed  to 
lease  water  for  instream  flow  purposes,  it  may  accept 
contributions  fix)m  public  or  private  entities  for  such 
purposes.^  The  Nature  Conservaiuy  has  signed  an 
agreement  with  the  DFWP  to  help  raise  money  for  the 
Montana  Water  Leasing  Trust  Fund.^  The  hind  will 
serve  as  a  repository  for  contributions  from  private 


individuals,  foundations,  and  corporations  who  wish 
to  help  implement  the  water  leasing  study  by  provid- 
ing fimds  to  lease  water  rights  for  instream  flow  pur- 
poses. 

m.  DESCRTPnONOFTHE 
PROPOSED  LEASES 

The  Department  of  Fish,  Wildlife  and  Parks  is  cur- 
rently studying  the  feasibility  of  leasing  water  rights 
for  instream  flow  purposes  on  three  stream  reaches: 
(1 )  Swamp  Creek,  a  tributary  to  the  Big  Hole  River;  (2) 
Big  Creek,  a  tributary  to  the  Yellowrslone  River;  and  (3) 
Mill  Creek,  a  tributary  to  the  Yellov^tone  River.  This 
section  of  the  report  describes  these  proposed  leases 
and  the  fishery  values  they  would  protect. 

1.  Swamp  Creek 

A.  Name  and  Location  of  Stream  Reach 

Swamp  Creek  is  a  20-mile-Iong  tributary  that  en- 
ters the  upper  Big  Hole  River  at  river  mile  109, 3  Vz 
miles  north  of  Wisdom.  The  stream  reach  that  is  being 
studied  for  leashig  extends  2  Vz  miles  upstream  from 
the  mouth  of  the  creek  (NW,  Sec.  9,  T2S,  R14W)  to  the 
first  and  tower-most  active  irrigation  diversion  (NW, 
NE,  SW,  Sec.  20,  T2S,  R15W).  See  Appendices  1  and  2. 

B.  Length  of  Stream  Reach  and  How  it  Was 
Determined 

The  length  of  the  stream  reach  is  about  2  V2  miles. 
It  was  determined  by  the  location  of  the  existing  point 
of  diversion  aixi  from  the  reach  of  Swamp  Creek  uti- 
lized by  spawning  grayling. 

C  The  Water  Right  Being  Investigated  for 
Leasing 

One  vk^ter  right  is  currently  being  investigated  for 
possible  leasing  on  Sv^^amp  Creek.  The  water  right  is 
owned  by  the  Harrington  Company  of  Butte.  It  is  the 
seiuor  decreed  right  on  the  creek  and  is  diverted  at  the 
creek's  lower-most  active  diversion,  located  about 
2V2  miles  upstream  from  the  mouth.  The  diverted 
water  is  currently  used  to  irrigate  about  800  acres  of 
wild  hay  and  pasture.  Relevant  informationabout  this 
right,  according  to  the  claim  subnutted  to  the  water 
court  in  1982,  includes: 
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Qaim  No: 
Priority  Dale: 
Decreed: 
How  Rate: 
Volume  Qaimed: 
Acres  Irrigated: 
Period  of  Use: 
Point  of  Diversioi\: 


41D-W-194957 

October  1,1885 

1909 

135  Miners  Inches  (338  c£s) 

1,417.5  acre-feet  per  year 

800 

April  1  through  October  30 

NW,NE,SW,Sec  20,T2S,R15W 


D.  The  Fishery  Values 

Swamp  Creek  supports  resident  populations  of 
brook  trout,  mountain  whitefish,  and  burbot  How- 
ever, the  reason  that  water  leasing  is  being  considered 
in  Swamp  Creek  is  because  it  provides  essential 
spawning  and  retiring  habitat  for  the  Arctic  grayling 
(Thymallus  arcticus  Montanas  (Milner)). 

The  Arctic  grayling  is  a  "Species  of  Special  Con- 
cern" in  Montana,  denoting  a  severe  limitation  in 
numbers  of  organisms  arui/or  their  preferred  habi- 
tats.^ The  last  substzmtial  stream-dwelling  grayling 
population  in  the  contiguous  48  states  now  exists  only 
in  portions  of  the  Big  Hole  River  drainage.-'*  This 
population  is  precariously  low  and  appears  to  be  de- 
dining.^  Grayling  stronghoWs  on  the  mainstem  Big 
Hole  presently  support  less  than  30  adults  per  river 
mile. 

The  decline  of  the  Big  Hole  grayling  has  been 
attributed  to  a  number  of  factors,  including  habitat 
loss,  dewatering,  instream  sedimentation,  water  qual- 
ity deterioration,  lack  of  genetic  diversity,  exploitation 
by  anglers,  and  competition  with  the  non-native  rain- 
bow, brown  and  brook  trout,  which  were  introduced 
into  the  Big  Hole  system.^ 

Only  three  Big  Hole  tributaries,  including  Swamp 
Creek,  support  significant  spawning  runs  of  Arctic 
grayling.*  Dewatering  of  the  spawning  and  rearing 
areas  in  these  few  tributaries  is  one  factor  contributing 
to  the  grayling's  decline.  Steps  have  already  been 
taken  to  reduce  exploitation  by  instituting  "catch-and- 
release  only"  fishing  regulations  for  arctic  grayling  in 
the  entire  Big  Hole  drainage.  Problems  relating  to 
competition  with  exotic  spedes  and  the  lack  of  genetic 
diversity  are  difficult,  if  not  impossible,  to  resolve  in 
the  near-term.  Therefore,  enhancement  of  instream 
flows  in  crucial  spawning  tributaries  is  an  immediate 
action  which  could  help  to  improve  habitat  condi- 
tions, stabilize  the  present  grayling  population  and 
aid  grayling  recovery. 


Grayling  begin  entering  Swamp  Creek  from  the 
Big  Hole  in  mid-ApriL  Spawning  occurs  between 
mid- April  and  mid-May  and,  by  the  end  of  May,  most 
of  theeggshavehatched.  The  young  fry  grow  very  fast 
and  remain  in  Sv^ramp  Creek  through  the  summer.  In 
1988  and  1989, 10  and  15  adult  grayling,  respectively, 
entered  lower  Swamp  Creek  to  spawn.  This  is  ap- 
proximately 10-15  percent  of  the  total  adult  spawning 
population  in  the  upper  Big  Hole  and  its  tributaries. 

Grayling  appear  to  utilize  only  the  lower  V/i 
miles  of  Swamp  Creek  for  spav/ning  and  the  rearing 
of  young.  This  stretch  is  below  the  lower-most  active 
irrigation  diversion  on  the  creek  and  is  a  p>art  of  the 
apjproximate  ZVa-mile-long  reach  being  investigated 
for  water  leasing. 

E.  Volume  of  Water  Needed  and  How  it  Was 
Determined,  Including  Technical  Methods 
and  Data 

Irrigation  withdrawals  from  Swamp  Creek  have 
an  impact  on  grayling  during  the  period  when  adults 
are  spa  wning,  eggs  are  ha  tching,  and  ^  are  rearing  in 
the  tower  creek  (mid-April  through  September).*" 
Recent  work  by  DFWP  suggests  that  grayling  spawn- 
ing and  rearing  habitats  would  be  enhanced  if  addi- 
tional flow  v^'as  available  during  these  life  stages. 

In  its  water  reservation  application  for  the  Upper 
Missouri  River  Basin,  DFWP  requested  8  cubic  feet  per 
second  (cfs)  in  the  bwer  portion  of  this  reach  of 
Swamp  Creek  throughout  the  year  to  protect  fishery 
habitat  This  recommendation  was  derived  using  the 
Wetted  Perimeter  Inflection  Point  Method,*'  the  in- 
stream flow  method  selected  by  DFWP  to  quantify  the 
instream  flows  for  which  reservation  water  rights  are 
requested 

The  recommended  8  cfs  completely  wets  the 
stream  chaimel  habitats  grayling  use  for  spavmng. 
Spring  flows  are  often  higher  than  this,  but  because  of 
diversions  for  irrigation  in  early  May,  flows  rapidly 
drop  off  (particularly  in  low  flow  years),  removing 
water  fromsome  portions  of  the  streamchannd  where 
grayling  are  spawning.  This  flow  reduction  prevents 
deposited  eggs  from  hatching  and  reduces  the  recruit- 
ment of  young  grayling  to  the  population.  In  addition, 
yovmg  grayling  fry  need  protection  from  predators 
during  their  early  life  stages.  This  protection  is  af- 
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forded  by  adequate  flows  that  provide  protective  G.  Contractual  Parameters,  Conditions,  and 

cover  along  stream  margins.  Other  Steps  Taken  to  Protect  Other 

Appropriators 

Suitable  summer  flows  are  also  required  to  main- 
tain food  production,  reduce  predation  and  competi-  In  the  fall  of  1990,  DFWP  awarded  a  contract  to  a 

tion  between  spedes  (Le.,  maintain  adequate  hiding  private  consulting  firm  to  determine  the  hydrologic 

and  living  space),  maintain  suitable  water  tempera-  impacts  that  the  proposed  water  lease  could  have  on 

tures,  and  allow  young  grayling  to  move  into  the  Big  ^^  interests  of  other  water  users  along  Swamp  Creek 

Hole  River  for  the  winter.  Late  season  irrigation  with-  and  the  Big  Hole  River.  The  study  showed  that  this 

dra  wab  often  produce  fluctuations  in  stream  flow  water  lease  is  expected  to  have  no  adverse  hydrologic 

which  impact  these  life  requirements.  impacts  on  other  water  users.  However,  since  the  leas- 
ing application  must  be  approved  through  the  change 

During  1988,  flows  measured  bySkaaf"  in  the  last  o^  use  process,  it  is  premature  to  propose  contractual 

half  of  Augvist  and  firet  week  in  September  on  the  parameters  that  would  protect  the  interests  of  water 

lower  1 V2  miles  of  Swamp  Creek  ranged  from  1 .1  cfe  users  who  beUeve  they  may  be  affected  by  the  lease. 

to  3.9  cfe  (see  Appendbc  3).  These  measured  values  are  This  statutory  requirement  will  be  fully  addressed  in 

well  below  the  8  cfs  recommendation  generated  by  the  the  final  report 

Wetted  Perimeter  Inflection  Point  Method.  Other  flow 

measurements  substantiate  the  periodic  occurrence  of  H.  Medtods  for  Monitoring  Leased  Water 

flows  less  than  8  cfe.  *  j     ..  j  «  .       , 

A  detailed  streamflow  measuring  plan  must  accom- 

Supplemental  flow  provided  by  a  water  lease  P^^  *^  appli«tfon  for  a  vs^ter  lease.  The  DFWP  is 

couUilnprovetheperiodiclowflowsthatoccurinthis  f^^^^y  negotiating  with  the  water  nght  holder  on 

stream  r^ch  of  Swkmp  Creek  "Hiese  improved  flows  leasmgoptions^Aflow  measuring  plan  is  part  of  th^ 

willenhancegTBylingspawning,hatchin^rearingand  negotiations  and  the  plan  will  be  submitted  with  the 

out-mieration  application  for  a  water  lease.   Again,  this  statutory 

°  requirement  for  monitoring  leased  water  will  be  ad- 

E  AvailabiUty  of  Water  and  How  it  Was  ^"^"^  in  the  final  report. 
Determined,  Including  Legal  Standards 

and  Technical  Data  2.  Bie  Creek 

A  flow  of  at  least  8  cfs  is  required  to  support  gray-  .    vi  ji      u       ro.—      n      l 

,.  J       •        c  ^     ^  iJ        ij  A.  Name  and  Location  of  Stream  Reach 

Img  spawmng  and  rearing  m  Swamp  Creek  from  mid- 
April  to  late  September  A  portion  of  the  8  cfe  already  Big  Geek  is  a  tributary  to  the  upper  YeUowstone 

occurs  in  the  reach,  but  varies  in  timing  and  quantity  River  entering  at  river  nule  533,  approximately  seven 

during  each  month.  iniles  southwest  of  Emigrant.  The  stream  reach  that  is 

currently  being  studied  for  water  leasing  extends  up- 

The  decreed  right  being  investigated  for  leasing  stream  about  one  mUe  from  the  mouth  of  the  aeek 

has  a  flow  rate  of  3.38  cfe  and  a  claimed  volume  of  (nw,  SE,  Sec  23,  T6S,  R7E)  to  a  series  of  su  irrigation 

1,471 .5  acre-feet  per  year,  and  is  the  senior  right  on  the  diversions  in  NW,  NE,  Sec.  22,  T6S,  R7E.  See  maps  in 

CTeek.   The  entire  right  could  be  leased  during  the  AppeiKlices4ai>d5. 
current  period  of  use  (that  is,  April-October  as  speci- 
fied in  the  claim),  but  only  the  consumed  amount  (yet  b.  Length  of  Stream  Reach  and  How  it  Was 
to  be  determined)  could  be  protected  in  the  reach.  Determined 

However,  it  has  yet  to  be  detemuned  whether  the  The  length  of  the  stream  reach  is  about  one  mile.  It 

right  has  been  continuously  used  during  the  April-  was  detenrdned  by  the  location  of  the  sbc  irrigation 

October  period  or  whether  a  junior  user  has  tradition-  diversions  which  currently  dewater  the  lower  reach  of 

ally  called  for  the  water  during  periods  of  non-use.  Big  Creek  and  from  the  reach  of  stream  currentiy  uti- 

This  and  other  pertinent  information  for  the  right  will  lized  by  spawiUng  cutthroat  trout 
be  gathered  during  the  fall  of  1990. 
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C  The  Water  Right  Being  Investigated  for 
Leasing 

^  A  series  of  closely-spaced  irrigation  diversions  be- 

ginning at  about  stream  mile  one  have  for  many  years 
diverted  all  of  the  flowof  Big  Creek,  causing  the  lower 
mile  of  stream  to  go  dry  during  the  months  of  August 
and  September.*'  These  ditches  serve  nine  water  users 
who  irrigate  about  1,200  acres  of  alfal^  wild  hay  aiKi 
sometimes  small  grains  on  a  rotation  basis  with  aMeHta. 

Water  losses  in  the  Company  or  Mutual  ditch,  one 
of  thelargestof  the  sb(  irrigation  ditches,areseveredue 
to  the  alluvial  nature  of  the  soils.**  The  other  ditches 
may  have  similar  losses. 

The  water  users  are  in  the  prelimiiuuy  stage  of 
investigating  the  potential  to  replace  the  inefficient 
ditch  systems  with  two  pipelines  -  one  running  north 
from  the  creek  and  one  south.  Based  on  rough  calcula- 
tions by  the  SCS,**  the  pipeline  would  require  approx- 
imately 20  c£s  of  water  to  satisfy  the  irrigation  needs  of 
all  current  users,  leaving,  during  most  years,  excess 
flowofaboutl0-15c£s  in  August  and  September  when 
the  lower  creek  currently  goes  dry. 

P  The  Big  Creek  water  users  (an  imchartered  group 

of  rarxrhers  who  operate  under  a  1909  decree)  are  corv 
sidering  leasing  all  or  a  portion  of  the  "salvaged*  water 
to  DFWP  for  instream  uses.  Money  raised  from  the 
lease  would  help  finarKe  the  pipeline  project 

D.  The  Fishery  Values 

Ajjure-strain  of  Yellowstone  cutthroat  trout  (Salmo 
ckrti  bouvieri)  inhabits  the  upper  Yellowstone  River 
Several  small  tributaries  to  the  Yellowstone  River  up- 
stream from  Springdale,  including  Big  Creek,  cire  the 
orUy  documented  spawning  sites  for  the  river  popula- 
tion of  Yellowstone  cutthroat  trout**  The  Yellowstone 
cutthroat  is  classified  as  a  'Species  of  Special  CorKem" 
in  Montana.*'  The  classification  denotes  a  severe  limi- 
tation in  numbers  of  organisms  and/or  their  preferred 
habitats.*" 

The  Yellowstone  cutthroat  was  originally  the  only 
trout  living  in  the  Yellowstone  River  basin  arul  resided 
in  all  the  river's  tributaries  as  far  east  as  the  Tongue 
River**  It  has  been  displaced  from  much  of  its  former 
^  range  by  competition  with  introduced  fishes  arui 
many  of  the  remaining  populations  have  been 


genetically  contanunated  through  hybridization  with 
rainbow  and  golden  trout,  and  other  cutthroat 
strains.*  Other  reasoiu  for  the  decline  are  manoused 
habitat  changes,  including  stream  bank  destruction, 
dewatering  of  spawiung  tributaries,  in-channel  sedi- 
mentation, and  degraded  water  quality.^  Pure-strain 
Yellowstone  cutthroat  trout  currently  occupy  only 
eight  (8)  percent  of  their  original  range.^ 

Berg  (1978)  and  Clancy  (1985)  showed  that  por- 
tions of  this  population  will  migrate  long  distances  in 
the  Yellowstone  River  to  spawn  in  its  tributary  streams. 
Dewatering  of  the  b  wer  reaches  of  some  of  these  tribu- 
taries during  the  irrigation  season  adversely  impacts 
the  reproductive  success  of  cutthroat  trout  and,  conse- 
quently, limits  the  production  of  new  recruits  for  the 
liver  fishery.^  Studies  by  the  Montana  Department  of 
Rsh,  Wildlife  arid  Parks  show  tributary  dewatering  to 
be  an  important,  if  rwt  the  major,  factor  regulating  the 
numbers  of  adult  Yellowstone  cutthroat  that  reside  in 
the  Yellowstone  River.^ 

-  Yellowstone  cutthroat  begin  entering  the  spawn- 
ing tributaries  in  mid-June,  with  the  peak  of  spawning 
occurring  in  early  to  mid-July".  Eggs  incubate  in  the 
spawning  gravels  for  about  30  days  before  emerging  as 
fry.  By  the  ervJ  of  September,  most  fiy  have  migrated 
out  of  the  tributaries  into  the  main  river.  However, 
severe  dewatering  in  some  tributaries  prevents  the 
completion  of  this  process  or  limits  the  reproductive 
potential  of  the  tributary  streams.  Big  Creek  is  one  of 
those  streams. 

The  nm  of  cutthroat  trout  into  Big  Creek  is  weak, 
with  20-30  spawners  entering  per  year  A  few  fish  are 
able  to  r\egotiate  all  su  irrigation  diversion  dams,  gain- 
ing access  to  the  rwn-dewatered  segment  above.  In 
1 988  aixi  1 989, 27  and  39  spawning  redds,  respectively, 
were  counted  in  the  lower  one  mile  of  creek  below  the 
Company  (Mutual)  Ditch,  the  largest  of  the  six 
ditches.*  However,  because  this  lower  rrule  typically 
goes  dry  when  cutthroat  eggs  should  be  incubating  in 
the  gravels  and  when  the  fry  should  be  emerging  and 
migrating  to  the  main  river,  the  reproductive  contribu- 
tion from  Big  Creek  to  the  Yellowstone  River  is  poor.^ 

(Tutthroat  trout  recruitment  is  expected  to  signifi- 
cantly iiKrease  if  flow  is  maintained  year-round  in  the 
k)wer  one  mile  of  Big  Creek  below  the  diversions. 
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E  Volume  of  Water  Needed  and  How  it  Was 
Determined,  Including  Technical  Mettiods 
and  Data 

Adequate  flow  must  be  provided  in  Big  Creek 
throughout  the  spawning,  egg  incubation,  hatching, 
emergence  and  rearing  periods  (approximately  June  15 
-  September  30)  to  enhance  cutthroat  recruitment  to  the 
mainstem  Yellowstone.  Spawning  redd  (Le.  gravel 
nests  where  eggs  are  deposited)  development  and 
streamflows  covering  the  redds  were  measured  on  Big 
Creekin  1989."  Thestudy  indicated  thata  flow  of  11  cfe 
or  more  would  have  to  remain  in  this  reach  of  stream 
throughout  the  irrigation  season  to  cover  the  spawning 
redds  and  alio  w  ha  tching  and  emeigence  of  fiy  to  occur 
At  11  cfe,  only  2.5%  of  the  redds  were  dewatered  (no 
longer  covered  by  water);  at  5  c£s,  36%  were  dewatered 
and  at  0.5  cfs,  92%  were  dewatered  in  1989.* 

E  Availability  of  Water  and  How  it  Was 
Determined,  Including  Legal  Standards 
and  Technical  Data 

Row  reconis  from  the  USGS  gauge  on  Big  Creek, 
located  above  the  irrigation  diversions,  show  the  me- 
dian monthly  flows  for  August  and  September  to  be  35 
and  33  cfs,  respectively^.  Preliminary,  rough  calcula- 
tions by  the  SCS  suggest  that  the  two  proposed  pipe- 
lines would  divert  about  20  cfe,  leaving  13  cfe  or  more  of 
salvaged  water  available  for  leasing  in  August  and  Sep- 
tember, months  when  the  lower  stream  currently  goes 
dry  Sufficient  salvaged  water  should  be  available  in 
most  years  to  maintain  a  streamflo  w  of  at  least  11  cfe. 

At  this  time,  an  accurate  determination  of  the 
amount  of  sal  vaged  water  that  might  become  available 
for  leasing  in  dry,  normal  and  above  normal  wateryears 
is  unavailable  and  will  be  a  major  focus  of  future  on-site 
leasing  studies. 

G.  Contractual  Parameters,  Conditions  and  Other 
Steps  Taken  to  Protect  Other  Appropriators 

An  application  for  a  water  lease  on  Big  Creek  will 
not  be  submitted  to  the  DNRC  until  engineering  plans 
and  financing  for  the  pipeline  system  become  more 
firm.  At  that  time  a  hydrologic  study  will  be  conducted 
to  determine  the  impacts,  both  adverse  and  beneficial, 
that  the  proposed  water  lease  could  have  on  the  inter- 
ests of  other  water  users  on  Big  Creek  and  the 
Yellowstone  River.  UntQ  these  impacts  are  defined  and 
the  affected  users  identified,  it  is  premature  to  propose 


contractual  parameters  that  would  protect  the  interests 
of  these  other  users.  This  statutory  requirement  will  be 
fully  addressed  in  a  later  report. 

K  Metfiods  for  Monitoring  Leased  Water 

A  detailed  streamflow  measuring  plan  must  ac- 
company an  application  for  a  water  lease.  As  men- 
tioned above,  this  application  will  not  be  submitted 
undl  plans  for  the  pipeline  are  more  complete  and  a 
hydrologic  study  is  conducted  to  define  the  potential 
impacts  to  other  water  users  if  a  lease  were  to  be  imple- 
mented. This  statutory  requirement  for  monitoring 
leased  water  will  be  addressed  in  the  final  report. 


3.  MUl  Creek 

A.  Name  and  Location  of  Stream  Reach 

Mill  Creek,  a  22-mile-long  tributaiy  to  the  upper 
Yellowstone  River,  is  located  in  Park  County  about  20 
miles  south  of  Livingston,  Montana,  aixi  30  miles  north 
of  Yellowstone  National  Park  (see  Appendix  6).  It 
arises  in  the  Gallatin  Natiorvd  Forest  in  the  high  peaks 
of  the  Absaroka  Range,  and  flows  through  a  steep  can- 
yon and  broad  high  bench  along  the  east  side  of  the 
Paradise  Valley  before  discharging  into  the 
Yellowstone  River.  Mill  Creek  drains  an  area  of  about 
150  square  miles.  Annual  stream  flow  averages  about 
160  cfs." 

B.  Lengtfi  of  Stream  Reach  and  How  it  Was 
Determined 

The  length  of  stream  reach  in  which  leasing  would 
likely  occur  is  about  6.4  miles  long  and  extends  up- 
stream trom  the  mouth  of  Mill  Creek  (NE,  SE,  Sec.  7, 
T5S,  R9E)  to  the  diversion  point  of  the  new  Mill  Creek 
Water  and  Sewer  District  pipeline  in  SE,  NW,  SW,  Sec. 
2,  T6S,  R9E  (Appendix  6).  It  was  determined  by  the 
location  of  the  water  rights  being  investigated  and 
from  the  reach  of  stream  currently  utilized  by  spawn- 
ing cutthroat  trout 

EXiring  August,  a  critical  month  for  fish  and  irriga- 
tion, diversions  on  Mill  Creek  remove,  on  the  average, 
over  90%  of  the  mean  August  flow,  leaving  little  or  no 
waterat  the  mouth.*^  In  about  six  out  often  years,  there 
is  zero  flow  for  a  seven-day  period  in  the  lower  reach  of 
Mill  Creek.® 
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C  The  Water  Right  Being  Investigated  for 
Leasing 

The  Mill  Creek  Water  and  Sewer  District,  com- 
posed of  Mill  Creek  water  users  on  three  major  ditch 
systems  located  about  5-6  miles  above  the  creek 
mouth,  have  obtained  $23  million  in  state  and  federal 
grants  and  low  interest  loans  to  improve  delivery  and 
on-farm  irrigation  efficiencies.  This  new  system, 
which  will  cost  over  $2.9  million,  will  replace  three 


rainbowand  golden  trout,and  other  cutthroatstnins.^ 
Other  reasons  for  the  decline  are  man  caused  habitat 
changes,  including  stream  bank  desb^lction,  dewater- 
ing  of  spawning  tributaries,  in-channel  sedimentation, 
and  degraded  water  quality.'*  Pure-strain  Yellowstone 
cutthroat  currently  occupy  only  eight  percent  (8%)  of 
their  original  range'' 

Several  small  tributaries  to  the  Yellowstone  River 
upstream  from  Springdale  are  the  only  documented 


wiut.li  nuA  xjuai.  uvti  4'*—'  ••i»— »w.v  "—  —r UUSUcdni  nuul  opruiguoic  aiK  uic  wiu^  ww\.iAijit»n»ivi 

parallel  canals."  Planned  devdopments  include  one  spawning  sites  for  the  river  population  of  Yellowstone 

newdiversionstructure,42milesofcanal,11.6milesof  cutthroat  trout"  Yellowstone  cutthroat  trout  display  a 

pressurized  delivery  pipelines,  and  new  sprinkler  sys-  strong  homing  instinct  during  spawning,  returning  to 

tems  on  2,1 60  acres  of  land  presently  flood  irrigated.**  ^j^g  stream  in  whfch  they  were  hatched  (SCS  1 985). 

The  last  phase  of  the  project  is  slated  for  completion  in  ggj^  gxvi  dancy"  showed  that  portions  of  this  popu- 

September,  1991.  lation  will  migrate  long  distances  in  the  Yellowstone 

River  to  spawn  in  its  tributary  streams.  Dewatering  of 

When  the  project  is  completed,  approximately  thelowerreachesofsomeofthesehibutariesduringthe 

15,800  acre-feet  less  water  wiD  be  diverted  from  Mill  iirigatlon  season  adversely  impacts  the  reproductive 

Creek  annually."  Average  August  and  September  success  of  cutthroat  trout  and,  consequently,  limits  the 

flows  downstream  from  the  project  diversion  shouW  production  of  new  recruits  for  the  river  fishery.^ 

increase  by  about  2,400  acre-feet*'  The  frequency  of  studies  by  the  Montana  Department  of  Fish,  Wildlife 

havingzeroflowatthemouthofMillCreek,fora7-day  g^  p^^  (DFWP)  have  shown  tributary  dewatering 

period,  will  be  reduced  from  about  60%  to  about20%.**  to  bean  important  if  not  the  major,  factor  regulating  the 

numbers  of  adult  Yellowstone  cutthroat  that  reside  in 

This  added  flow  was  projected,  in  project  docu-  ^^  Yellowstone  River." 
ments,  to  substantially  benefit  the  fishery  resource  by 

niaintaining  satisfactory  cutthroat  spawning  flows  in  Yellowstone  cutthroat  begin  entering  the  spawn- 

the  lower  six  miles  of  Mill  Creek  in  eight  out  of  ten  ^^  tributaries  in  nud-June,  with  the  peak  of  spawning 

years.**  Numbers  of  catchable^lze  cutthroat  trout  in  occurring  in  eariy  to  mki-July**  Eggs  incubate  in  the 

anl8-milereachoftheYellowstoneRivercouklpoten-  spawninggravebfbrabout30daysbeforeemergingas 

tially  increase  by  about  2,200  fish  annually '^  This  in-  fry.  By  the  end  of  September,  most  fry  have  migrated 

CTease  is  projected  to  provide  for  an  additional  1,830  q^j  ^f  ^^^  tributaries  into  the  main  river.  However, 


fisherman-days  of  recreation,  whfch  will  generate  an 
estimated  $24,400  in  annual  benefits." 

D.  The  Fishery  Values 

A  pure  strain  of  Yellowstone  cutthroat  trout  iSalmo 
clarki  bouvieri)  inhabits  the  upper  Yellowstone  River'' 
The  Yellowstone  cutthroat  is  a  fish  classified  by  the 
American  Fisheries  Society  as  a  "Spedes  of  Special 
Concern"  in  Montana.  The  classification  denotes  a 
severe  limitation  in  numbers  of  organisms  and/or 
their  preferred  habitats."  It  was  originally  the  only 
trout  Uving  in  the  Yellowstone  River  basin  and  resided 
in  all  the  river's  tributaries  as  far  east  as  the  Tongue 
River.'*  It  has  been  displaced  ftom  much  of  its  former 
range  by  comf>etition  from  introduced  fishes  and 
many  of  the  remaining  populations  have  been  ge- 
netically contaminated  through  hybridization  with 


severe  dewatering  in  some  fributaries  prevents  the 
completton  of  this  process  or  limits  the  reproductive 
potential  for  tf«  tributary  streams."  Mill  Creek  is  one 
of  those  streams. 

Small  numbers  of  cutthroat  biout  spawners  enter 
Mill  Creek  in  some  years.**  During  June  and  July  1983, 
only  four  migratory  cutthroat  were  electrofished  on 
four  occasions  inaVi  mile-section  of  lower  Mill  Creek^ 
Under  the  existing  level  of  dewatering,  few  cutthroat 
are  able  to  ascend  Mill  Creek  to  spawn."  For  the  few 
that  succeed  in  laying  eggs,  reproductive  success  is 
poor  because  the  lower  creek  is  commonly  dry  when 
the  eggs  shouki  be  incubating  in  the  gravel  and  when 
fry  shouki  be  emerging  and  nugrating  to  the  main 
river.* 
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E  Volume  of  Water  Needed  and  How  it  Was 
Determined 

A  quantification  of  the  flow  that  is  needed  in  Mill 
Creek  to  maintain  spawning/incubation  habitat  for 
cutthroat  trout  is  unavailable.  One  means  for  deriving 
the  needed  flow  is  to  determine,  by  direct  observation, 
the  percent  of  the  cutthroat  spawming  redds  that  are 
covered  by  water  as  the  flow  is  depleted  over  the  sum- 
mer irrigation  season.  However,  the  current  low  use  by 
cutthroat  spa  wners  prevents  such  observations  for  Mill 
Creek.  Another  approach  was,  therefore,  vised  for  de- 
riving a  rough  measure  of  the  needed  flow. 

As  a  general  guideline  for  mountain  streams,  fish- 
ery maintenance  flows  should  not  be  less  than  a 
stream's  base  flow,  which  is  defined  as  the  lowest  mean 
monthly  flow  in  winter.*"  Base  flow  for  Mill  Creek  is 
about  in  cfs.  Whilt  this  flow  level  provides  a  goal  to 
strive  for,  it  is  probably  unachievable  in  lower  Mill 
Creek  where  total  dewatering  is  common.  Rsheries 
work  on  Big  Creek,  a  neighboring  cutthroat  spawning 
tributary  that  is  morphologically  similar  to  Mill  Creek, 
showed  that  a  flow  of  11  cfe  was  sufficient  to  cover 
almost  all  of  the  spawrning  redds  cind  allow  hatching 
and  emergence  of  fry  to  occur." 

Base  flow  for  Big  Creek  is  23  cfs,*^  which  is  about 
double  the  needed  spav^rning  flow.  Likevme,  the 
needed  spawning  flow  for  Mill  Creek  could  be  much 
less  than  thecreek's  base  flow  of  27  cfs.  For  this  exercise, 
it  is,  therefore,  assumed  that  one-half  the  base  flow  (13 
cfe)  will  suffice  as  a  spawning  flow  for  Mill  Creek.  This 
estimate  provides  a  rough  measure  of  the  flow  that 
must  be  maintained  through  water  leasing  to  provide 
adequate  spav»ming  benefits.  An  instream  flow  in  the 
realm  of  13  cfe  does  not  appear  an  unrealistic  goal  when 
considering  that  the  SCS**  estimated  that  average  Au- 
gust and  September  flows  downstream  from  the 
project  diversion  should  increase  by  about  2,400  acre- 
feet  (19.8  cfe)  when  the  project  is  completed. 

E    Availability  of  Water  and  How  it  Was 

Determined,  Including  Legal  Standards  and 
Technical  Data 

The  DFWPv^all  investigate  the  opportunity  to  lease 
all,  or  a  portion  of,  the  salvaged  water  created  when  the 
pipeline  project  is  completed  in  about  September  1991 . 
An  accurate  determination  of  the  amount  of  salvaged 
water  that  might  become  available  for  leasing  is  cur- 
rently vmavailable  and  will  be  a  major  focus  of  the 


leasing  study.  Calculations  by  the  SCS^  show  that  up 
to  about  1 5,800  acre-feet  of  water  could  be  available  in 
mostyeais. 

The  potential  for  leasing  a  portion  of  the  rights 
associated  with  the  three  non-project  diversions  that 
are  located  downstream  from  the  new  pipeline  diver- 
sion will  also  be  investigated. 

G.  Contractual  Parameters,  Conditions,  and 
Others  Steps  IVdcen  to  Protect  Other 
Appropriations 

During  the  next  two  years,  DFWP  will  investigate 
the  feasibility  of  leasing  water  on  Mill  Creek  and 
klentify  potential  lessors.  More  than  one  lease  will 
probably  be  required  to  provide  sufficient  instream 
flows  in  Mill  Creek.  Once  potential  lessors  are  identi- 
fied, the  DFWP  will  determine  the  impacts,  both  ad- 
verse and  beneficial  that  the  proposed  water  leases 
could  have  on  the  interests  of  other  v^ter  users  on  Mill 
Creek  and  the  Yellowstone  River.  These  impacts,  if 
any,  have  yet  to  be  determined.  Until  these  impacts  are 
defined  and  the  affected  users  identified,  it  is  prema- 
ture to  propose  contractual  parameters  that  wouki 
protect  the  interests  of  these  other  users.  Thisstatutory 
requirement  will  be  fully  addressed  in  a  later  report 
following  completion  of  the  study. 

H.  Mettiods  for  Monitoring  Leased  Water 

Information  will  be  gathered  on  Mill  Creek 
duringthe  next  two  years  to  determine  whether  or  not 
water  leasing  is  feasible  and  to  define  the  potential 
impacts  to  other  water  users  if  a  lease  were  to  be  imple- 
mented This  statutory  requirement  for  monitoring 
leased  water  will  be  addressed  in  the  final  report. 


IV.  STATUS  OF  THE  PROPOSED 
LEASES 

This  section  of  the  interim  report  documents  the 
status  of  the  proposed  leases  and  leasing  study  as  of 
October  11, 1990.  It  includes  all  the  actions  that  have 
been  taken  to  date  to  acquire  a  vnX&x  lease.  It  is  de- 
signed to  satisfy  the  requirements  of  Section  85-2- 
436(1  )(b),  MCA,  requiring  development  of  "a  com- 
plete model  of  a  water  lease  and  lease  authorization 
that  includes  a  step-by-step  explanation  of  the  process 
fiiom  initiation  to  completioa"  A  water  lease  was  not 
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completed  during  the  study  period  covered  by  this 
repwrt. 

Following  the  Governor's  signing  of  HB  707  on 
May  11, 1989,  DFWP  personnel  assembled  a  tentative 
list  of  streams  upon  v/hich  to  investigate  water  leasing. 
They  also  developed  a  set  of  criteria  to  be  used  in 
determining  the  types  of  streams  which  would  be 
investigated  for  leasing.  On  July  1 0, 1989,  the  Rsh  and 
Game  Commission  (Conunission)  approved  the 
stream  leasing  criteria.  The  Board  of  Natural  Re- 
sources and  Conservation  (Board)  approved  the  cri- 
teria on  July  17, 1989.  The  Board  also  discussed  some 
additioiud  criteria  to  utilize  in  its  process  of  approving 
streams  for  water  leasing.  On  Sept  1 2, 1 989,  the  Board 
approved  its  own  criteria  for  approving  streaim  for 
leasing.  The  DFWP  stream  leasing  criteria  are  pre- 
sented in  Appendix  7,  while  the  Board  criteria  are  in 
Appendix  8. 

During  the  remaining  months  of  1989,  DFWP  con- 
tacted persons  located  on  several  of  the  streams  where 
water  leasing  would  be  desirable.  Some  water  users 
were  receptive  to  investigating  the  possibility  of  leas- 
ing water,  while  others  were  not  interested.  On  some 
streams,  it  was  determined  that  the  complexity  of  wa- 
ter use  precluded  pursuing  leasing  with  water  users. 

By  the  end  of  1989,  two  streams  had  become  can- 
didates for  water  leasing:  Swamp  Creek,  a  tributary  to 
the  Big  Hole  River  near  Wisdom,  and  Big  Creek,  a 
tribut^  to  the  Yellowstone  River  r>ear  Emigrant 

On  January  18,  1990,  DFWP  met  with  Swamp 
Creek  water  users  in  Wisdom  to  explain  the  water 
leasing  program  and  to  obtain  comments  on  a  possible 
water  lease  with  Fred  and  Jack  Hirschy,  two  water 
users  on  Swamp  Creek.  On  February  7, 1990,  DFWP 
had  a  similar  meeting  with  Big  Creek  water  users  in 
Emigrant  to  discuss  the  feasibility  of  leasing  water  on 
that  stream.  At  both  of  those  meetings,  there  was 
general  acceptance  of  the  water  leasing  study  process 
and  there  were  no  comments  opposing  such  a  study 
on  either  stream. 

Following  the  meetings  with  the  water  users, 
DFWP  proceeded  to  assemble  a  repx)rt  describing  the 
potential  water  leases  on  Swamp  Creek  and  Big  Creek 
for  presentation  to  the  Commission  and  the  Board. 
The  report  was  used  as  the  basis  for  the  Commission 
and  Board  to  approve  the  two  streams  for  further 


study.  Department  of  Natural  Resources  and  Conser- 
vation (DNRC)  personnel  contributed  substantially  in 
the  devebpn^nt  of  this  document. 

On  February  23, 1990,  the  water  leasing  report  was 
presented  to  the  Fish  and  Game  Commission,  which 
gave  its  approval  for  pursuing  water  leasing  on  both 
streams.  (Dn  March  5, 1990,  the  Board  held  a  public 
hearing  on  the  proposed  water  leases  and,  following 
pubUc  comments,  approved  both  streams  for  contin- 
ued study  by  DFWP  (see  Appendix  9). 

Throughout  the  process,  water  leasing  status  re- 
ports were  presented  by  DFWP  to  the  Legislative 
Water  Polky  Committee  at  each  of  its  meetings.  Pre- 
sentations were  also  made  to  the  State  V^ter  Plan 
Advisory  Cotmcil,  the  Montana  Chapter  of  the 
American  Water  Resources  Association,  the  annual 
meeting  of  the  Montana  Association  of  Conservation 
Districts,  the  Deer  Lodge  Conservation  District's  An- 
nual Livestock  Seminar  in  Deer  Lodge,  and  to  the 
Montana  Water  Resources  Association.  Discussions 
were  also  held  with  the  Headwaters  RC&D  Water 
Committee  in  Butte. 

Followingapproval  by  the  Board  forfurtherstudy 
of  the  two  stream  reaches,  an  outline  of  this  vt^ter 
leasing  study  report  was  prepared  by  DFWP,  DNRC 
aiKi  EQC.  The  report  outline  was  approved  by  the 
Commission  on  Mayll,1990  and  by  theBoardon  June 
7, 1990,  following  some  suggestions  for  additions  to 
the  report,  ai>d  by  the  Water  Policy  Committeeon  June 
8, 1990,  after  maldng  some  suggestions  on  the  content 
of  the  report 

As  part  of  the  water  leasing  study,  the  DFWP  de- 
cided that  two  studies  should  be  conducted  to:  (1) 
determiiK  the  market  value  of  agricultural  water;  and 
(2)  evaluate  the  hydrologic  effects  of  leasing  water  on 
other  waterusers,  particularly  the  potential  changes  in 
return  flows.  On  May  7, 1 990,  DFWP  sent  out  requests 
for  proposals  (RFP)  to  a  mailing  list  of  18  consultants 
to  determine  the  market  value  of  agricultural  water. 
The  deadline  for  responding  to  the  proposal  was  May 
31, 1990. 

On  May  10, 1990,  a  second  RFP  was  sent  out  to  a 
mailing  list  of  26  consultants  to  evaluate  the  hydro- 
logic  impxacts  of  water  leasing.  June  4, 1990  was  estab- 
lished as  the  deadline  for  submitting  proposals  to  this 
RFP.  By  May  31  and  Jtme  4,  only  three  proposals  were 


Page  9 


received  for  each  RFP  sent  out  for  response   The 
responders  are  as  follows: 

Market  Values  Leasing  Imp?acts 


Bioeconomics,  Assoc. 
Missoula,  Montana 

Hydrosphere 
Boulder,  Colorado 

CH2MHill 
Boise,  Idaho 


Chen-Northern 
Helena,  Montana 

HKM  Associates 
Billings,  Montaiu 

Hydrosphere 
Boulder,  Colorado 


All  six  proposals  were  evaluated  by  two  commit- 
tees composed  of  personnel  from  DFWP,  E^^JRC  and 
the  uses. 

The  budgets  submitted  for  the  n\arket  value  study 
were  $19 AX),  $36,350,  and  $42,711  The  budgets  sub- 
mitted for  the  leasing  impwcts  study  were  $44,843, 
$45,037  and  $50/X)0.  HB  707  authorized  DFWP  to 
spend  $60,000  of  federal  aid  money  to  coiKluct  water 
leasing  studies.  DFWP  could  match  this  with  $20,000 
of  state  license  funds  for  a  total  budget  of  $80JOOO. 
Following  the  evaluation  of  the  prop)osals  submitted, 
the  budgets  for  the  top-rai\ked  responders  exceeded 
$86J0O0.  Since  this  amount  exceeded  the  total  amount 
available,  and  since  only  two  streams  were  currently 
being  studied  for  leasing,  it  was  decided  that  a  budget 
of  $60/XX}-65,000  would  be  a  more  appropriate  taiget 

Since  the  budgets  exceeded  the  funds  available, 
the  top-ranked  responder  to  the  market  value  RFP  was 
asked  to  submit  a  revised  proposal  and  budget  as  its 
"best  and  final  offer."  This  was  done  and  a  $25,000 
contract  was  awarded  to  Bioeconomics  Associates. 
The  three  proposals  submitted  by  the  responders  to  the 
impact  analysis  RFP  were  very  close  in  their  rankings 
and,  since  they  also  contributed  to  exceeding  the  funds 
available,  all  three  respondents  were  asked,  similarly, 
to  modify  their  proposals  and  submit  a  budget  in  the 
area  of  $40,000.  By  July  9, 1990,  the  revised  proposals 
and  budgets  were  submitted  by  all  three  respondents. 

Following  review  of  the  revised  proposals  and 
budgets  by  the  evaluation  committee,  and  due  to  the 
timing  of  the  required  events  leading  to  selection  and 
approval  of  streams  for  study  and  the  advertising  for 
and  processing  of  proposals  for  the  hydrologic  analy- 
sis, it  became  too  late  for  suitable  site-specific  studies  to 
be  conducted  on  Swamp  and  Big  creeks  in  1990.  Too 
much  of  the  1990  irrigation  season  had  passed  by  the 


time  a  contractor  couki  be  selected  to  coixiuct  those 
site-specific  studies.  Additionally,  by  cutting  back  the 
budget,  the  comprehensiveness  of  the  site-specific 
studies  was  reduced  and  it  was  felt  sufficient  data  to 
determine  effects  on  water  users  would  not  be  ob- 
tained for  the  money  expended.  Therefore,  those  tasks 
were  deleted  from  the  proposab  of  all  three  respon- 
dents at  the  request  of  DFWP  aiKl  reduced  budgets 
were  submitted  for  the  remaining  tasks.  Those 
proposals  were  again  evaluated  and  a  contractor  se- 
lected. The  selected  contractor  is  HKM  Associates. 
The  contractor's  budget  is  $12,358. 

The  water  leasing  study  has  been  proceeding  at  a 
rate  slower  than  anticipated  for  two  principal  reasons. 
First,  the  DFWP  elected  to  proceed  at  a  cautious,  yet 
deliberate  pace  given  the  controversy  and  concern 
suiTxnmding  the  passage  of  HB  707.  Second,  the 
DFWP  proceeded  to  conduct  several  studies  on  the 
impact  of  water  leasing  in  advance  of  applying  for  a 
change  of  use 

On  August  30  and  31, 1990,  the  Board  of  Natural 
Resources  aixl  Conservation  reviewed  a  draft  report 
of  the  water  leasing  study,  including  a  letter  by  the 
DFWP  (see  Appendix  10).  The  Board's  comments  on 
the  draft  report  are  summarized  in  a  letter  attached  as 
Appendix  11.  The  Fish  and  Game  Commission  then 
reviewed  the  same  draft  report  on  September  14,  and 
rather  than  make  any  conunents  on  the  draft  report  or 
respond  to  the  comments  of  the  Board,  it  convened  a 
meeting  on  October  11  with  representatives  from  the 
Board,  Commission,  and  Water  Policy  Committee. 

In  response  to  the  comments  by  the  Board  (see 
Appendix  11),  the  DFWP  is  proceeding  to  submit  an 
application  for  a  water  lease  on  Swamp  Creek  to  the 
Department  of  Natural  Resources  and  Conservation. 
In  addition,  the  Department  of  Fish,  Wildlife  and 
Paries  received  approval  on  November  9, 1990  from 
the  Board  and  the  Commission  to  study  the  feasibility 
of  leasing  water  for  instream  flows  on  Mill  Creek. 

V.  ISSUES,  OPTIONS,  AND 
RECOMMENDATIONS 

Given  the  status  of  the  water  leasing  study,  the 
Board  of  Natural  Resotuces  and  the  Fish  and  Game 
Conunission  would  like  to  raise  several  issues  that 
have  emerged,  and  present  some  options  and  recom- 
mendations for  responding  to  the  issues. 
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1.  How  Much  Water  May  be  Maintamed  for 
Instream  Flow? 

Two  of  the  three  water  leases  currently  being  stud- 
ied involve  the  potential  leasing  of  water  that  may  be 
salvaged  by  irrigators  beconrung  more  efficient.  Ac- 
cording to  ihe  water  leasing  statute,  however,  only  the 
amount  of  water  historically  consumed  may  be  main- 
tained and  protected  below  the  lessor's  point  of  diver- 
sioa  The  definition  of  "historically  consumed"  is  not 
defined  in  the  statute.  Therefore,  it  vriil  be  determined 
through  the  change  of  use  process  on  a  site-specific 
basis.  Neither  the  Board  nor  the  Commission  make  a 
recommendation  on  this  issue. 

2.  Length  of  the  Leases 

EXiring  negotiations  with  a  potential  lessor,  the 
water  right  holder  indicated  that  he  may  be  interested 
in  leasing  his  water  for  instream  flow  purposes,  but 
would  like  to  sign  at  least  a  five-year  contract.  While 
the  DFWP  could  enter  into  such  a  contract,  it  would 
expire  if  the  legislation  allowing  water  leasing  sunsets 
in  1993.  This  limitation  may  be  a  stumbling  bkxi 
during  additional  negotiations  v^ith  potential  lessors 
during  the  remaining  two  years  of  the  leasing  study.  At 
least  two  options,  both  requiring  legislative  action,  are 
available  to  address  this  issue 

Options 

A.  Change  the  law  to  allow  any  leases  approved 
during  the  four  year  study  period  to  continue 
past  June  30, 1993. 

B.  Extend  the  time  period  for  the  water  leasing  study. 

C.  No  action. 

Recommendations 

Both  the  Board  of  Natural  Resources  and  Conserva- 
tion and  Fish  and  Game  Commission  recommend 
Option  A. 

3.  Study  of  Impacts  From  Water  Leases 

The  DFWP  must  conduct  some  studies  on  the  po- 
tential adverse  impacts  to  other  water  users  from  water 
leasing  prior  to  entering  the  change  of  use  process. 
However,  the  Board  of  Natural  Resources  and  Conser- 
vation raised  the  issue  that  the  DFWP  should  also 


study  the  impacts  to  wa  ter  users  from  water  leases  aTte- 
the  leases  have  been  exercised.  Several  options  are 
available  to  address  this  issue. 

Options 

A.  TheDFWPshould  provide  the  Board  with  avail- 
able information  on  the  adverse  hydrologic  im- 
pacts, if  any,  to  other  water  users  after  the  leases 
have  been  exercised. 

B.  The  DFWP,  in  cooperation  with  the  DNRC, 
should  hold  public  meetings  in  appropriate  com- 
munities after  any  leases  have  been  exercised. 
The  public  meetings  should  provide  an  oppor- 
timity  for  water  right  holders  and  others  to 
comment  on  the  social,  economic,  environmen- 
tal, and  hydrologic  impacts  of  the  exercised 
leases. 

C    No  actioa 
Recommendation 

Both  the  Board  of  Natural  Resources  and  Conserva- 
tion and  the  Fish  and  Came  Commission  recom- 
mend Options  A  and  B. 

4.  Prepare  Another  Report  for  the  1993 
Legislature 

Given  that  the  water  leasing  study  is  planned  to 
continue  forat  least  two  more  years,  both  the  Board  and 
the  Commission  raised  the  issue  of  preparing  another 
report  for  the  1993  legislature.  At  least  two  options  are 
available  to  address  this  issue 

Options 

A.  Do  nolprepareanotherreport  on  the  water  leas- 
ing study. 

B.  Require  the  Board  of  Natural  Resources  and 
Conservation  and  the  Fish  and  Game  Commis- 
sion to  prepare  another  report  on  the  water  leas- 
ing study.  The  Board  and  Commission  should 
then  submit  the  report  to  the  Water  Policy  Com- 
mittee, which  should  then  present  a  final  report 
to  the  1993  legislature. 

Recommendations 

Both  the  Board  of  Natural  Resources  and  Conserva- 
tion and  the  Rsh  and  Game  Commission  recom- 
mend Option  B. 

Page  11 


REFERENCES 

1  Statement  of  Intent,  HB  707, 51st  Montana  Legis- 
lature. 

2  Mont.  Code  Ann.,  Section  85-2-436  and  437. 

3  Mont.  Code  Ann.,  Section  85-2-437(1). 

4  Mont.  Code  Ann.,  Section  85-2-437(2). 

5  Mont.  Code  Ann.,  Section  85-2-437(3). 

6  Mont.  Code  Ann.,  Section  85-2-436(2). 

7  Mont.  Code  Ann.,  Section  85-2-436(2X0. 

8  Mont.  Code  Ann.,  Section  85-2-436(2Xp. 

9  Mont.  Code  Ann.,  Section  85-2-136(2Xd). 

10  Mont.  Code  Ann.,  Section  85-2-436(2Xd). 

11  Mont.  Code  Ann.,  Section  85-2-436aXb). 

12  Mont.  Code  Ann.,  Section  85-2-436(2Xb). 

13  Mont.  Code  Ann.,  Section  85-2-436(2Xb). 

14  Mont.  Code  Ann.,  Section  85-2-436(2Xb). 

15  Mont  Code  Ann.,  Section  85-2-436(2Xg). 

16  Mont.  Code  Ann.,  Section  85-2-436(2Xe). 

17  Mont.  Code  Ann.,  Section  85-2-436(2)(e). 

1 8  Mont.  Code  Ann.,  Section  85-2-436G)(e). 

19  Mont.  Code  Ann.,  Section  85-2-436(2Ke). 

20  Mont.  Code  Ann.,  Section  185-2-436(2)(e). 

21  Mont.  Code  Ann.,  Section  85-2-436(2Xh). 

22  Mont.  Code  Ann.,  Section  85-2-436(2)(f). 

23  Mont.  Code  Ann.,  SecHon  85-2-436(2)(i). 

24  Mont.  Code  Ann.,  Section  85-2^136(1). 

25  Mont  Code  Ann.,  Section  85-2-436(3). 

26  Mont.  Code  Ann.,  SecHon  85-2-436(1  Xa)(i). 


27  Mont  Code  Ann.,  Section  85-2-436(1  )(a)(u). 

28  Mont.  Code  Ann.,  Section  85-2-436(1  )(a)(iii). 

29  Mont  Code  Ann.,  Section  85-2-436(l)(a)(iv). 

30  Mont  Code  Ann.,  Section  85-2-436(1  )(a)(v). 

31  Mont  Code  Ann.,  Section  85-2-436(1  )(b). 

32  Section  7,  Chapter  658,  Laws  of  Montana,  1989. 

33  Mont  Code  Ann.,  Section  87-1-60(1). 

34  I>aft  Agreement  establishing  the  Montana  Water 
Leasing  Tmst  Fund,  signed  Nov.  10, 1989  by  The 
Nature  Conservancy  and  Nov.  16,  1989  by  the 
Department  of  Fish,  Wildlife  and  Parks. 

35  Holton,  G.  1986.  Fishes  of  Special  Concern.  Expla- 
nation and  update.  Montana  Outdoors  (March/ 
April)  17(2):1MZ 

36  Spencc!,  L 1990.  Instiieam  Flow  on  the  Mighty  Mo. 
Montana  Outdoors  (July /August)  21(4):2-6. 

37  Shepaid,  B.B.  and  R.A.  Oswald.  1989.  Timing, 
location  ar>d  population  characteristics  of  spawn- 
ing Montana  Arctic  grayling  [Thymallus  arcticus 
Montanus  (Milner))  in  the  Big  Hole  River  drain- 
age, 1988.  Mont.  D^t  of  Fish,  WUdlifeand  Parks, 
Bozeman.  38  pp. 

38  Vincent,  R.E.,  196Z  Biogeographical  and  ecologi- 
cal tactOTS  contiibuting  to  the  decline  of  Arctic 
grayling  Thymallus  arcticus  Pallas,  in  Michigan 
and  Montana  Ph.D.  Thesis,  University  of  Michi- 
gan. 169  pp. 

39  Supra  note  37. 

40  Shepard,B.  1990.  Fishery  Biologist, Mont  Dept  of 
Fish,  \^^kllife  and  Parks,  Livingston,  Mont  Per- 
sonal Communication  with  Liter  Spence,  Depart- 
ment of  Fish,  Wildlife  and  Parks. 

41  Leathe,  S.A.  and  Fj\.  Nelson.  1986.  Aliterahire 
evaluation  of  Montana's  wetted  perimeter  inflec- 
tion point  method  for  deriving  instream  flow  rec- 
ommendations. Montana  Def)artment  of  Fish, 
Wildlife  and  Parks,  Helena,  Montana.  Revised 
Febmaiy  1989.  70  pp. 


Page  12 


42  Skaar,  D.  1989.  Distribution,  relative  abundance 
and  habitat  utilization  of  the  Arctic  grayling 
(Thymallus  arcticus)  in  the  upper  Big  Hole  River 
drainage,  Montana,  July  5  to  September  8, 1988. 
Montana  Natural  Heritage  Program,  Heleru. 
56  pp. 

43  Berg,  RK.  1 975.  Rsh  and  Game  Planning,  Upper 
Yellowstone  and  Shields  River  Drainages.  Mont 
[>ept.  Rsh  and  Game,  Environment  and  Informa- 
tion EX  vision.  Fed.  Aid  in  Rsh  and  Wildlife  Resto- 
ration Project,  FW-3-R.  232  pp.;  Clancy,  C.  1984. 
S.W.  Mont  Fisheries  Investigations:  Inventory 
and  Survey  ofWaters  of  the  Project  Area.  Fed.  Aid 
in  Fish  Restoration  Project,  F-9-R-32,  Job  I-c  July 
I,1982-June30,1983.  41pp. 

44  Compton,  S.  1988.  Reld  investigation  report  for 
Montana  water  courts.  Case  No.  43B-130.  Mont 
Dept  Nat  Res.  and  Cons.,  Bozeman.  52  pp. 

45  Fuson,  R.  1990.  SCS  Technician,  Livingston,  MT. 
Rough  estimates  hand-calculated  at  Big  Creek 
vmier  users  meeting  on  Febmary  7, 1990. 

46  Qancy,  C  1985.  S.W.  Mont  Rsheries  Investiga- 
tions: Inventory  and  Survey  of  Waters  of  the 
Project  Area.  Fed.  Aid  in  Fish  Restoration  Project, 
F-9-R-33,JobI-c.  July  1,1984-June  30, 1985.  44  pp. 

47  Holton,G.  1986.  Fishes  of  Special  Concern.  Expla- 
luition  and  update.  Montana  Outdoors  (March/ 
April)  17(2):11-1Z 

48  Ibid. 

49  Hadley,  K.  1984.  Status  Report  of  the  Yellowstone 
Cutthroat  Trout  (Salmo  darki  bouvieri)  in  Mon- 
tana. Mont.  Dept.  of  Fish,  Wildlife  and  Parks. 
74  pp. 

50  Ibid. 

51  Ibid. 

52  Ibid. 

53  Bei^  R.K.  1975.  Rsh  and  Game  Planning,  Upper 
YellovkTStone  and  Shields  River  Drainages.  Mont 
Dept.  Rsh  and  Game,  Environment  and  Informa- 
tion Divisioa  Fed.  Aid  in  Rsh  arvd  Wildlife  Resto- 
ration Project,  FW-3-R.  232  pp.;  Clancy,  C  1984. 
S.W.  Mont  Fisheries  Investigations:  Inventory 


and  Survey  of\^ters  of  the  Project  Area.  Fed.  Aid 
in  Rsh  Restoration  Project,  F-9-R-32,  Job  I-c.  July 
I,1982-June30,1983.  41  pp.;  Clancy, C 1985.  S.W. 
Mont  Rsheries  Investigations:  Inventory  and 
Survey  of  Waters  of  the  Project  Area.  Fed.  Aid  in 
Rsh  Restoration  Project,  F-9-R-33,  Job  I-c.  July  1, 
1984-June30,1985.  44  pp. 

54  Clancy,  C  1988.  Effects  of  dewatering  on  spawn- 
ing by  Yellowstone  cutthroat  trout  in  tributaries  to 
the  Yellowstone  River,  Montana.  American  Fish- 
eries Society  Symposium  437-41. 

55  Beig,  R.K.  1975.  Fish  and  Game  Planning,  Upper 
Yellowstone  and  Shields  River  Drainages.  Mont. 
Dept  Fish  and  Game,  Environment  and  Informa- 
tion Division.  Fed.  Aid  in  Fish  and  Wildlife  Res- 
toration Project,  FW-3-R.  232  pp.;  Clancy,  C 1985. 
S.W.  Mont  Fisheries  Investigations:  hiventory 
and  Survey  ofWaters  of  the  Project  Area.  Fed.  Aid 
in  Rsh  Restoration  Project,  F-9-R-33,  Job  I-c.  July 
1,1984-June  30, 1985.  44  pp. 

56  Byorth,  P.  1990.  An  evaluation  of  Yellowstone 
cutthroat  trout  production  in  three  tributaries  of 
the  Yellowstone  River,  Montana.  M.S.  Thesis, 
Montana  State  University,  Bozeman.  57  pp. 

57  Beig,  RK.  1975.  Rsh  and  Game  Planning,  Upper 
Yellowstone  and  Shields  River  Drainages.  Mont 
Dept  Rsh  and  Game,  Environment  and  Informa- 
tion Divisioa  Fed.  Aid  in  Rsh  and  Wildlife  Resto- 
ration Project,  FW-3-R.  232  pp.;  Clancy,  C  1985. 
S.W.  Mont  Fisheries  Investigations:  Inventory 
and  Survey  ofWiters  of  the  Project  Area.  Fed.  Aid 
in  Fish  Restoration  Project,  F-9-R-33,  Job  I-c  July 
1,1984-June  30, 1985.  44  pp. 

58  Byorth,  P.  1990.  An  evaluation  of  Yellowstone 
cutthroat  trout  production  in  three  tributaries  of 
the  Ydlowstone  River,  Montana.  M.S.  Thesis, 
Montana  State  University,  Bozeman.  57  pp. 

59  IbkL 

60  Spence,  L  and  E  Nelson.  1987.  The  Yellowstone 
River  instream  reservation.  Ninth  annual  report. 
[December  16, 1986-December  15, 1987.  Montana 
Dept  of  Rsh,  Wildlife  and  Parks,  Helena,  p.l  Z 

61  Parrett,  C  1985.  Shieamflow  characteristics  of 
mountain  streams  in  the  upper  Yellowstone  River 
basin  in  Montana.  Montana  Dept  of  Natural  Re- 
sources aiui  Conservation,  Energy  Division,  Hel- 
ena. 22  pp. 

Page  13 


62  Soil ConservationService.  1986.  Walershed plan—  79  Supra  note  62. 
environmental  assessment  for  Mill  Creek  water- 
shed. Park  County,  Montana.  Soil  Conservation  80  Berg,  RJC  1978.  Office  memorandum  to  George 
Service,  Bozemait  51  pp.  +  apperwikes.  Holton,  DFWP,  Helena.  10  pp. 

63  Ibid.  81  Supra  note  7a 

64  Department  of  Natural  Resources  and  Conserva-  82  Bei^  RJC  1975.  Fish  tmd  Game  Planning,  Upper 
tion.  1987.  Renewable  resource  and  water  develop-  Yellowstone  and  Shields  River  Drainages.  Mont, 
ment  programs — project  evaluations  and  recom-  DepL  Fish  and  Game,  Environment  and  Informa- 
mendationsforl988-1989bienniumandl986-1987  tionDivisioa  Fed.  Aid  in  Fish  and  Wildlife  Resto- 
bienniumstatvis  report.  DNRC.  Helena.  171pp.  ration  Project,  FW-3-R  232  pp;  Clancy,  C  1984. 

S.W.  Mont  Fisheries  Investigations:    Inventory 

65  Supra  note  6Z  andSurvey  of  V^tersof  the  Project  Area.  Fed.  Aid 

in  Fish  Restoration  Project,  F9-R-32,  Job  I<.  July 

66  Ibki.  1, 1982-June  30, 1983.  41pp.  mimeo. 

67  Ibid.  83  Clancy,  C  1988.  Effects  of  devkratering  on  spawn- 

ing by  Yellowstone  cutthroat  trout  in  tributaries  to 

°°  "^^-  the  YeUowstone  River,  Montana.  American  Fish- 

_.,  eries  Society  symposium  437-41, 1988. 

7Q  ^.^  84  Supra  note  82 

71  Ibid.  85  Ibid. 

72  Hadley,K  1984.  Status  report  of  the  Yellowstone  86  Supra  notes  62  and  82. 
cuttliroat  trout  iSalmo  clarhi  bouvieri)  in  Montana. 

Montana  Dept.  of  Fish,  Wikilife  and  Parks,  Helena.  87  Supra  note  62 

74  pp. 

88  Ibki. 

73  Holton,  G.    1986.   Fishes  of  special  concern  — 
explanation  and  update.    Montana  Outdoors  89  Ibki. 
(March/April),  17a):ll-12 


74  Supra  note  72 

75  Ibki. 

76  Ibki. 

77  Ibid. 

78  Qancy,  C.  1985.  S.W.  Mont.  Fisheries  Investiga- 
tions: Inventory  and  Survey  ofWaters  of  the  Project 
Area.  Fed.  Aid  in  Fish  Restoration  Project,  F9-R-33, 
Jobl-c.  July  1,1984-June  30, 1985.  44  pp.  mimeo. 


90  Supra  note  41. 

91  Supra  note  58. 

92  Supra  note  61. 

93  Supra  note  62 

94  Ibki 


Page  14 


7a 


V 


V 


V 


V 


u 


APPENDIX  2 


yanK 


N 

A 


I 1 

fllit 


Pouxt 


Swamp 


Hi^ay  IfZ 


Irri^^-ted  Acres 


APPENDIX  3 


Sximmary  of  Flow  Measurements 
for  Swamp  Creek 


USGS 
Date  Flgy  (gfg) 

4-14-87  35.8 

5-05-87  15.9 

5-19-87  62.7 
6-30-87  4.23 

8-19-87  1.57 

9-29-87  12.3 


DFWP 

6-20-79  7.6  (Nelson) 

8-27-79  74.6  (Nelson) 

8-17-88  3.9  (Skaar) 

8-26-88  2.5  (Skaar) 

8-30-88  2.6  (Skaar) 

8-31-88  2.4  (Skaar) 

9_08-88  1-1  (Skaar,  3 
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APPENDIX  7 

June  14,  1989 
STREAM  CRITERIA 
FOR 
WATER  LEASING 


The  Montana  Department  of  Fish,  Wildlife  and  Parks  established 
a  ni'.nber  of  criteria  to  help  identify  priority  streams  where  water 
le^.rin'7  -..ill  be  initially  rtudied  under  provisions  of  HB  707. 
Crit-ria  were  developed  for  two  general  categories  of  streams:  (1) 
sir'-'le  streams  where  the  potential  success  of  a  leasing  program  is 
high  .^nd  can  be  accomplished  in  a  relatively  short  time  period  and 
{2)  c^npl^x  streams  where  analysis  and  implementation  of  a  leasing 
prcgran  v;ill  take  considerably  longer.  Category  1  and  2  streams 
are  described  by  the  following  criteria. 

Cntcaorv  1  Streams 

1.  Streams  having  the  potential  to  sustain  relatively  high 
populations  of  resident  salraonids,  streams  that  support  fish 
species  of  "special  concern"  (i.e.  arctic  grayling,  westslope 
cutthroat  trout  and  Yellowstone  cutthroat  trout)  during  all 
or  sone  stages  of  their  life  cycles,  and  streams  that 
currently  or  could  potentially  provide  important  spawning, 
raaring  and/or  wintering  habitats  for  migratory  salmonids. 

2.  .<vtreanr.  v.'ith  a  history  of  dewatering  problems. 

3 .  JtreTn"^.  where  the  augmentation  of  instream  flows  with  a 
relatively  small  amount  and  volume  of  leased  water  will 
prorlde  measurable  and  worthv/hile  benefits  to  the  fishery. 

4  .  "trears  v/here  the  present  data  base  is  sufficient  to  document 
the  st-ite  of  the  existing  fishery  and  to  provide  a  measure  of 
p'^tenf. i.-».l  fishery  benefits  should  instream  flow  augmentation 

t.  .Tr.rc-nnr  v/here  there  are  relntively  fev;  existing  consumptive 
v.-.toi:  uners. 

a.  ^".i-r -^.rr.  ■•.•her?  sufficient  flow  information  is  available  to 
i^r.nesf!  •..-Tter  availability  during  high  flow,  normal  and  drought 
years,  and  to  define  periods  when  instream  augmentation  is 
normally  needed. 

7.  ;:t-re=Hn.^  v.'here  the  potential  lessors  hold  early  priority  dates 
TH-i  h.^v«  diver=-.ions  that  are  strategically  located  to  provide 
zhe   no:  t  l?enefits  to  the  fishery. 

?.  •♦rer.nr.-  in  v.-hLch  -./-iter  rights  have  been  adjudicated  in  the 
'?a5-,t,  t-i-:us  providing  a  legal  basis  for  the  amount,  priority 
elite  rn.i  point  of  diverrion  of  each  right. 


C' .        .'-'.iff  i'~iont  angler   interest  and  support. 

c='.r.r...or-v   _'   h-rreaws 

G'jj -li^linej:  1,  2,    4,  6,  7,  8  and  9  are  identical  to  Category  One. 

Streams  v/here  instreara  flows  must  be  augmented  by  a  large 
anoup.*-.  and  volume  of  water,  representing  many  lease 
agreements,  to  provide  measurable  and  worthwhile  benefits  to 
the  fishery. 

;:r.reams  ■.-.•here  there  are  many  existing  consumptive  water 
I'.rers. 

?.?ali'3tically,  no  Category  1  or  2  stream  selected  for  study 
is  -l?'.^ly  to  satisfy  all  of  the  above  criteria.  These  guidelines 
ara  r'.Tai.t  to  be  used  in  developing  a  focus  for  the  Department's 
init.i.=»l  pilot  program  and  each  situation  will  be  individually 
anal'/?<?d. 
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INSTREAM  FLOW  LEASING  PILOT  PROGRAM 

•STREAM  SELECTION  CRITERIA  OP  THE 
BOARD  OF  NATURAL  RESOURCES  AND  CONSERVATION 

ADOPTED  SEPTEMBER  12 «  1989 


BACKGROUND  INFORMATION 

1  The  location  and  length  of  each  stream  reach  in  which 
leasing  would  likely  occur  is  specified. 

2.  The  approximate  volume  of  water  that  likely  would  be  leased 
is  specified. 

3.  h  Cgeneral  description  of  water  use  in  the  gflch  9f  thg 
proposed  stream  reachfifi.  jg  provided' 

STREAM  SELECTION  CRITERIA 

1.  The  stream  supports,  has  the  potential  to  support,  or 
contributes  to  the  support  of  a  high-value  fisheriesy. 

2.  The  stream  is  subject  to  regular  or  periodic  low  flows  that 
significantly  reduce  the  productive  potential  of  the 
fishery  or  fishery  it  helps  to  support. 

3  The  leasing  of  water  is  necessary  to  maintain  or  enhance 
streaiT  flols  for  fisheries  (i.e.  alternative  means  of 
providing  instream  flows  are  not  readily  available  in  the 
near- term) . 
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BEFORE  THE  BOARD  OP  NATURAL  RESOORCBS 
AND  CONSERVATION  OP  THB  STATE  OP  MONTANA 


In  the  matter  of  the  )  ORDER 

designation  of  Swamp  Creek     ) 

pursuant  to  Mont.  Code  Ann.    )   DESIGNATING  SWAMP  CREEK 
Section  82-2-437  (1989)        )  ELIGIBLE  FOR  WATER  LEASING 
) 


FINDINGS  OF  FACT 

1.  Pursuant  to  Mont.  Code  Ann.  S  85-2-437  (1989),  the 
Department  of  Fish,  Wildlife  and  Parks,  with  the  consent  of  the 
Montana  Fish  and  Game  Commission,  applied  to  the  Board  of  Natural 
Resources  and  Conservation  for  designation  of  Swamp  Creek 
(located  on  the  eastern  slope  of  the  Bitterroot  Mountains  and 
flowing  into  the  Big  Hole  River  north  of  Wisdom,  Montana)  as  a 
stream  for  which  water  rights  may  be  leased  to  maintain  or 
enhance  strearoflows  for  the  arctic  grayling  fishery. 

2.  The  Board  pursuant  to  notice  duly  given  held  a  public 
hearing  on  the  proposed  designation  on  March  5,  1990.   Data, 
views,  or  arguments  on  the  question  of  whether  water  leasing  is 
necessary  to  maintain  or  enhance  strearoflows  for  fisheries  in  the 
stream  was  presented. 

3.  The  length  of  the  stream  reach  in  which  leasing  would 
likely  occur  is  approximately  2  and  1/2  miles,  extending  from  the 
point  of  diversion  identified  in  the  application  of  the 
Department  of  Fish,  Wildlife  and  Parks  to  the  mouth  of  the  creek. 

4.  The  approximate  volume  of  water  that  likely  would  be 
leased  is  3  cubic  feet  per  second. 


5.  The  water  in  the  stream  reach  (that  may  be  leased)  is 
currently  used  to  irrigate  about  800  acres  of  hay  land  located 
near  the  mouth  of  Swamp  Creek. 

6.  The  stream  supports  a  high-value  arctic  grayling 
fishery. 

7.  The  stream  is  subject  to  regular  or  periodic  low  flows 
that  significantly  reduce  the  productive  potential  of  the  arctic 
grayling  fishery  it  helps  support. 

8.  The  leasing  of  water  is  necessary  to  maintain  or 
enhance  streamflows  for  the  arctic  grayling  fishery  in  the  lower 
portion  of  Swamp  Creek. 

CONCLUSION 
Pursuant  to  Mont.  Code  Ann.  S  85-2-437  (1989),  Swamp  Creek 
is  eligible  for  leasing  because  it  is  necessary  to  maintain  or 
enhance  stream  flows  for  the  arctic  grayling  fishery. 

ORDER 

IT  IS  HEREBY  ORDERED  that  Swamp  Creek  is  designated  as  a 
stream  reach  eligible  for  water  leasing  as  provided  in  Mont.  Code 
Ann.  S  85-2-436  (1989).  . 

DATED  this  5th  day  of  March,  1990. 


BOARD  OF  NATURAL  RESOURCES 
AND  CONSERVATION 

William  A.  Shields 


BEFORE  THE  BOARD  OP  NATURAL  RESOURCES 
AND  CONSERVATION  OF  THE  STATE  OF  MONTANA 


In  the  matter  of  the 
designation  of  Big  Creek 
pursuant  to  Mont.  Code  Ann. 
Section  82-2-437  (1989) 


ORDER 

DESIGNATING  BIG  CREEK 
ELIGIBLE  FOR  WATER  LEASING 


FINDINGS  OF  FACT 

1.  Pursuant  to  Mont.  Code  Ann.  S  85-2-437  (1989),  the 
Department  of  Fish,  Wildlife  and  Parks,  with  the  consent  of  the 
Montana  Fish  and  Game  Commission,  applied  to  the  Board  of  Natural 
Resources  and  Conservation  for  designation  of  Big  Creek  ( located 
on  the  east  sloe  of  the  Gallatin  Range  and  flowing  into  the 
Yellowstone  River)  as  a  stream  for  which  water  rights  may  be 
leased  to  maintain  or  enhance  streamflows  for  the  Yellowstone 
cutthroat  trout  fishery. 

2.  The  Board  pursuant  to  notice  duly  given  held  a  public 
hearing  on  the  proposed  designation  on  March  5,  1990.   Data, 
views,  or  arguments  on  the  question  of  whether  water  leasing  is 
necessary  to  maintain  or  enhance  streamflows  for  fisheries  in  the 
stream  was  presented. 

3.  The  length  of  the  stream  reach  in  which  leasing  would 
likely  occur  is  approximately  one  mile,  extending  from  the  series 
of  six  irrigation  diversions  to  the  mouth  of  the  creek. 

4.  The  approximate  volume  of  water  that  likely  would  be 
leased  is  between  10  to  15  cubic  feet  per  second  from  nine  water 
users,  depending  on  the  amount  of  water  salvaged  by  improving 
efficiency  of  irrigation  system. 


5.  The  water  use  in  the  stream  reach  is  currently  used  for 
irrigation  of  about  1,200  of  alfalfa,  wild  hay,  and  small  grains. 

6.  The  stream  supports  a  high-value  Yellowstone  cutthroat 
trout  fishery. 

7.  The  stream  is  subject  to  regular  or  periodic  low  flows 
that  significantly  reduce  the  productive  potential  of  the 
Yellowstone  cutthroat  trout  fishery  it  helps  support. 

8.  The  leasing  of  water  is  necessary  to  maintain  or 
enhance  streamflows  for  the  Yellowstone  cutthroat  trout  fishery 
in  Big  Creek. 

CONCLOSION 
Pursuant  to  Mont.  Code  Ann.  S  85-2-437  (1989),  Big  Creek  is 
eligible  for  leasing  because  it  is  necessary  to  maintain  or 
enhance  stream  flows  for  the  Yellowstone  cutthroat  trout  fishery. 

ORDER 

IT  IS  HEREBY  ORDERED  that  Big  Creek  is  designated  as  a 
stream  reach  eligible  for  water  leasing  as  provided  in  Mont.  Code 
Ann.  S  85-2-436  (1989). 

DATED  this  5th  day  of  March,  1990. 


BOARD  OF  NATURAL  RESOURCES 
AND  CONSERVATION 


By. 


William  A.  Shields,  Chairman 


MKKtNUlX  AU 


1420  East  Sixth  Avenue 
Helena,  MT  59620 
August  21,  1990 


William  Shields,  Chairman 

Board  of  Natural  Resources  and  Conservation 

1520  East  6th  Avenue 

Helena,  MT  59620 

Dear  Chairman  Shields: 

The  Department  of  Fish,  Wildlife  and  Parks  and  the  Department  of 
Natural  Resources  and  Conservation  have  coordinated  the  assembly  of 
the  enclosed  draft  report  to  the  Water  Policy  Committee  on  the 
status  of  the  water  leasing  study  and  pilot  program.  The 
Department  of  Fish,  Wildlife  and  Parks  concurs  with  the  contents  of 
this  draft  report  with  the  exception  of  Section  V  -  Evaluation  and 
Recommendations.  We  are  most  concerned  with  Subsection  l.A.  This 
section  is  a  requirement  for  the  final  report  to  address  the 
social,  economic  and  environmental  impacts  of  water  leasing  on: 

(1)  the  lessors  (i.e.,  farmers/ ranchers  leasing  water); 

(2)  other  water  users,  including  their  costs  of  participating 
in  the  change  of  use  process; 

(3)  the  local  tax  base  and  economy; 

(4)  return  flows; 

(5)  the  fishery  resource; 

(6)  other 

The  Department  of  Fish,  Wildlife  and  Parks  does  not  believe  items 
(1),  (2)  and  (3)  should  be  a  requirement  of  the  final  report.  The 
remainder  of  this  letter  will  explain  our  rationale  for  this 
position. 

First,  these  requirements  would  require  the  Department  of  Fish, 
Wildlife  and  Parks  to  conduct  new  studies  in  addition  to  those 
already  required  in  the  leasing  process.  The  current  studies 
already  add  up  to  considerable  expense  by  the  Department.  Second, 
the  items  are  not  required  by  law  and  to  require  such  studies  will 


only  further  complicate  the  water  leasing  process.  Third,  we  are 
concerned  that  a  precedent  will  be  set  for  future  water  leasing 
study  requirements.  A  water  lease  applicant  already  has 
considerably  more  requirements  to  meet  than  does  an  applicant  for 
a  change  of  use  permit. 

Specifically: 

(1)  Leasing  is  a  voluntary  program.  Thus,  we  believe  it  is 
up  to  the  individual  to  make  the  decision  as  to  how  water  leasing 
would  affect  his  farm/ranch  operation.  The  potential  lessor  is  not 
required  to  participate  in  the  leasing  process  and  it  would  be  only 
good  business  for  him  to  determine  the  positive  and  negative 
effects  of  leasing  water  before  he  entered  into  a  lease  agreement. 

(2)  The  effects  on  other  water  users  will  be  determined 
during  the  administrative  hearing.  The  water  leasing  studies  on 
Swamp  and  Big  creeks  being  conducted  by  the  DFWP  should  provide 
data  to  show  the  effects  of  leasing  on  existing  users,  such  as 
return  flow  effects.  This  information  would  be  used  in  the  hearing 
process  to  determine  any  effects  on  existing  users.  HB  707 
specifically  states  that  a  lease  will  not  be  approved  if  it  will 
adversely  affect  other  water  users  and  their  objections  cannot  be 
resolved. 

The  cost  to  objectors  of  participating  in  the  change  of  use  process 
for  water  leasing  should  be  little  different  than  the  cost  to  them 
of  participating  as  an  objector  to  any  other  permit  application 
which  would  affect  them.  In  fact,  the  cost  may  be  less  because  of 
the  large  burden  placed  on  DFWP  to  develop  information  under  this 
law.  We  feel  the  water  leasing  process  places  no  more  of  a  burden 
on  existing  water  users  than  would  a  new  water  use  permit  or  change 
of  use  application. 

(3)  A  determination  of  the  positive  or  negative  effects  on 
the  local  tax  base  and  economy  would  require  someone  to  make  a 
study  of  such  effects.  The  current  leasing  studies  are  already 
expensive.  Additional  studies  would  increase  the  cost  to  the 
department.  The  Department  of  Natural  Resources  and  Conservation 
has  suggested  this  item  be  included  in  the  water  leasing  study 
report.  Our  experience  with  the  water  reservation  process  is  that, 
over  time,  DNRC  has  continued  to  increase  the  requirements,  cost 
and,  thereby,  the  time  needed  to  file  an  application. 

The  water  leasing  process  is  already  being  criticized  as  being  too 
complex  and  slow.  We  ask  the  Board  to  carefully  consider  any  new 
requirements  that  would  add  to  that  problem. 

We  have  no  objections  to  items  (4)  and  (5)  being  in  the  report. 
Item  (4)  will  be  addressed  during  the  current  studies.  However,  we 
have  addressed  item  (5)  in  this  draft  report  as  well  as  in  our 
February  22,  1990  report  to  the  Board  which  it  used  to  approve 
water  leasing  on  Swamp  and  Big  creeks.  The  final  report  will  not 
likely  contain  much,  if  any,  further  information.   A  water  lease 


will  have  to  be  implemented  and  studied  for  some  time  to  determine    1^ 
its  effects  on  the  fishery  resource. 

We  appreciate  the  opportunity  to  explain  our  position  on  this 
matter  and  would  be  happy  to  answer  any  questions  the  Board  may 
have  at  its  August  meeting. 


Sincerely, 


X..y^^L0*^<^ 


Liter  E.  Spence 

Water  Resources  Supervisor 

Fisheries  Division 


dr 

cc:   Board  Members 
Gary  Fritz 
Pat  Graham 
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LEZ  METCALr  BUILDING 
IS20  EAST  SIXTH  AVENUE 


STATE  OF  MONTANA' 


DIRECTOR'S  OrnCE  (4M)  444 
TELXTAX  NUMBER  (4M)  444-«7ai 


HELENA.  MONTANA  S9620-2301 


TO: 


FROM: 


MEMORANDUM 


Chair,  Fish  and  Game  Conunission 
Chair,  Water  Policy  Committee 


Chair 


,  Water  Policy  Committee 
,   Board  or  Natural  Resour 


Resources  and  Conservation 


SUBJECT:   Water  Leasing  Study  Report 
DATE:      August  31,  1990 


The  Board  of  Natural  Resources  and  Conservation  discussed, 
amended,  and  tentatively  approved  (pending  action  by  the  Fish  and 
Game  Commission)  the  "draft"  water  leasing  study  report  on  August 
30,  1990.   The  Board  made  two  specific  amendments  to  the  report: 

1.  It  deleted  Section  V( 1) (A) (1-3) . 

2.  It  deleted  Section  V(1)(B). 

In  addition  to  these  amendments,  the  Board  would  like  to  offer 
some  additional  observations,  comments,  and  direction. 

First,  the  Board  deleted  Section  V(l)(A)(l-3)  in  order  to 
hopefully  speed-up  the  water  leasing  program.   While  these  items 
were  deleted,  the  Board  expects  the  Department  of  Fish,  Wildlife 
and  Parks  to  provide  information  to  the  Board  on  the  social  and 
economic  impacts  of  water  leasing  after  leases  have  been 
exercised.   To  help  evaluate  these  social  and  economic  impacts, 
the  Board  recommends  that  the  Department  of  Natural  Resources  and 
Conservation  and  the  Department  of  Fish,  Wildlife  and  Parks 
should  hold  public  meetings  in  the  appropriate  communities  after 
any  and  all  leases  have  been  exercised.   The  public  meetings 
should  provide  an  opportunity  for  water  right  holders  and  others 
to  comment  on  the  impacts  of  the  exercised  leases. 

Second,  the  Board  is  extremely  concerned  with  the  lack  of 
substantive  progress  on  acquiring  and  exercising  a  lease.   The 
Board  realizes  that  the  Department  of  Fish,  Wildlife  and  Parks 
must  conduct  some  studies  on  the  potential  adverse  hydrologic 
impacts  to  other  water  users  from  water  leasing  prior  to  entering 
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the  change  of  use  process.   However,  the  Board  Is  concerned  that 
such  studies  have  slowed  the  process  of  acquiring  a  water  lease. 
Therefore,  the  Board  strongly  recommends  that  the  Department  of 
Fish,  Wildlife  and  Parks  immediately  initiate  the  change  of  use 
process  on  the  two  streams  that  have  been  approved  for  the  water 
leasing  study.   The  Board  also  expects  the  Department  of  Fish, 
Wildlife  and  Parks  to  provide  the  Board  with  information  on  the 
adverse  hydrologic  impacts,  if  any,  after  the  leases  have  been 
exercised. 

Third,  the  Board  is  quite  concerned  with  the  limited  number  of 
streams  that  are  currently  being  pursued  in  the  water  leasing 
study.  The  Board  has  consistently  asked  the  Department  of  Fish, 
Wildlife  and  Parks  to  identify  and  study  additional  streams  under 
the  water  leasing  program.  The  Board  strongly  encourages  the 
Department  of  Fish,  Wildlife  and  Parks  to  identify  and  seek 
approval  on  at  least  one  additional  stream  reach  by  the  Board's 
next  meeting. 

Fourth,  the  Board  encourages  the  conservation  and  recreation 
community  to  get  more  involved  in  the  water  leasing  study  by 
helping  the  Department  of  Fish,  Wildlife  and  Parks  identify 
additional  streams  where  water  leasing  may  be  viable.   In 
addition,  the  conservation  and  recreation  community  should 
encourage  the  Department  of  Fish,  Wildlife  and  Parks  to  pursue  as 
many  leases  as  possible  to  provide  additional  case  studies  for 
evaluation. 

Fifth,  the  Board  has  actively  supported  leasing  since  the  state 
water  planning  process  in  1988  and  the  1989  legislative  session. 
The  Board  believes  that  the  leasing  study,  particularly  the 
question  of  potential  adverse  impacts  to  other  water  users,  is  a 
critical  prerequisite  to  the  consideration  of  other  mechanisms 
for  transferring  off stream  water  rights  to  instream  uses.   Since 
other,  more  permanent  transfers  of  water  to  instreiun  flow  uses 
will  raise  questions  similar  to  those  being  evaluated  in  the 
water  leasing  study,  the  results  of  the  leasing  study  will 
establish  a  very  iaportant  precedent  for  considering  these  other 
mechanisms . 

Finally,  the  Board  would  like  to  review  the  water  leasing  study 
report  after  the  Fish  and  Game  Commission  considers  it  on 
September  14  H  the  Commission  makes  any  significant  changes.   If 
necessary,  the  Board  is  willing  to  appoint  a  subcommittee  to  work 
with  a  subcommittee  of  the  Commission  to  resolve  any  differences. 


cc:  Glenn  Marx,  Office  of  the  Governor 


